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STATEMENT OF QUESTIONS INVOLVED 

 In 1923, this Court issued its decision in Attorney General, ex rel Lennane v Detroit, 225 

Mich 631; 196 NW 391 (1923), holding that municipalities may not regulate matters of state 

concern, and that—for this reason—charter cities lack the power to regulate matters of labor and 

employment law. Two of the questions presented are: 

(1)  Whether Lennane’s holding—that municipalities may not 
regulate matters of state concern—remains good law in 
Michigan? 

 
(2)  Whether this Court should affirm or overturn Lennane’s 

specific holding that municipalities lack the power to 
regulate matters of labor and employment law? 

 

INTEREST AND IDENTITY OF AMICUS CURIAE 

 The National Federation of Independent Business Small Business Legal Center (NFIB 

Legal Center) is a nonprofit, public interest law firm, which was established to provide legal 

resources and to be the voice for small businesses in the nation’s courts through representation 

on issues of public interest affecting small businesses.  The National Federation of Independent 

Business (NFIB) is the nation’s leading small business association, representing members in 

Washington, D.C., and all 50 state capitals.  Founded in 1943 as a nonprofit, nonpartisan 

organization, NFIB’s mission is to promote and protect the right of its members to own, operate 

and grow their businesses.   

 NFIB represents 350,000 member businesses nationwide, including nearly 10,000 

independent businesses in Michigan. Its membership spans the spectrum of business operations, 

ranging from sole proprietor enterprises to firms with hundreds of employees. While there is no 

standard definition of a "small business," the typical NFIB member employs 10 people and 

reports gross sales of about $500,000 a year. The NFIB membership is a reflection of American 
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small business. 

 To fulfill its role as the voice for small business, the NFIB Legal Center frequently files 

amicus briefs in cases that will impact small businesses.  Amicus files in this case because it 

raises an important question of state law concerning the scope of powers conferred by the People 

of Michigan to charter cities. Because this question concerns the fundamental allocation of 

political power within the state, it is an issue of grave concern to all Michiganders.  Small 

business owners, whose rights may be endangered to the extent this Court should pronounce 

charter cities are vested with a wholesale police power—coextensive with the state’s regulatory 

powers, have special concerns.  Given that the small business community represents a political 

minority in most municipal jurisdictions, business owners have legitimate concerns that—if 

vested with such broad and indefinite powers—charter cities can and will adopt burdensome 

regulatory regimes that will make it more difficult to grow or maintain business operations. 

 Specifically, Amicus NFIB Legal Center is concerned that, if this Court should overturn 

Attorney General, ex rel Lennane v Detroit, 225 Mich 631; 196 NW 391 (1923), charter cities 

would be enabled—for the first time in Michigan history—to adopt heightened labor and 

employment law standards in a manner that would disrupt Michigan’s existing unified system of 

regulation. This is troublesome to the small business community because it would likely result in 

the balkanization regulatory standards—which would seriously complicate business operations 

for many companies, and would effectively establish heightened regional standards—at least for 

companies with mobile workforces.  

 On a more fundamental level, Michigan’s small business community has an interest in 

this case in so far as the decision may affect the overall business climate. Small businesses 

throughout the state have a real interest in ensuring that Michigan remains competitive with other 
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Midwestern states, and with the rest of the country. And because a decision to overturn Lennane 

opens the door for balkanization of labor and employment standards throughout Michigan, the 

small business community is concerned such a decision may well result in economic 

dislocation—as multifarious regulatory standards are likely to drive businesses to invest or 

relocate elsewhere.  
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INTRODUCTION 

Because review was granted on the question of whether Lennane should be overruled, 

Amicus NFIB Legal Center focuses on the doctrine of stare decisis in this filing. At its heart, the 

doctrine counsels against upsetting settled societal expectations. This is because the doctrine 

respects the great virtue of our common law system—i.e. its predictive value in allowing private 

and public actors to order their business in reliance on established legal principles. Indeed, the 

doctrine of stare decisis rightly affords great deference, and requires comity, toward previous 

judicial panels in order to preserve the solemnity of the judicial institution and her rulings. As 

such, the doctrine strongly militates against upsetting the status quo, especially in situations 

where—as in the present case—the original decision was rightly decided, or at least a “close 

call.” 

Amicus maintains that Lennane was rightly decided. But, more importantly, Amicus files 

here out of concern over the sea change that would result if this Court should overturn Lennane 

after nearly a century of legislative acquiescence. The result would fundamentally change the 

scope of power conferred to charter cities and would have serious, negative, statewide public 

policy implications. Indeed, if this Court should reverse course now—permitting charter cities to 

regulate matters of labor and employment law—one can expect municipalities to proliferate a 

multitude of competing regulatory regimes, seriously complicating legal issues that businesses 

must wrestle with on a daily basis.  

There can be no question that this proposed departure from unitary statewide regulatory 

policies is in itself raising an issue of statewide concern. To be sure, the prospect of balkanized 

labor and employment standards—across a patchwork of local municipalities—raises serious 

questions about potential adverse impacts for Michigan’s economy and business climate.  The 
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doctrine of stare decisis properly acknowledges that the Legislature is better suited to weigh the 

competing political, social and economic concerns here.  Accordingly, this Court should affirm 

Lennane and leave it to the Legislature to decide whether the time has come to change course.  

ARGUMENT 

I. Municipal Powers are Not Coextensive With the State’s Police Powers.  

A. This Court Should Reverse the Court of Appeals.   

 It is elementary that an intermediate appellate court lacks the power to overrule a decision 

of a court of last resort, like the Michigan Supreme Court.  Regardless of whether a case was 

decided last year, or in a previous century, a prior decision of the Michigan Supreme Court 

remains binding precedent for lower courts.  Lubertha Ratliff v General Motors Corp, 127 Mich 

App 410, 416-17; 339 NW2d 196 (1983).  A prior decision of this Court can only be revisited 

and explicitly overturned by this Court after carefully weighing the doctrine of stare decisis, 

which holds that existing precedent must be affirmed—except upon a showing of compelling 

reasons for upsetting settled law.  See, e.g., Dean v Chrysler Corp, 434 Mich 655, 664; 455 

NW2d 699, 703 (1990) (affirming that “stare decisis ‘is especially applicable where the 

construction placed on a statute by previous decisions has been long acquiesced in by the 

legislature, by its continued use or failure to change the language of the statute so construed, the 

power to change the law as interpreted being regarded, in such circumstances, as one to be 

exercised solely by the legislature.’”).  The only other ways that an existing precedent can be 

invalidated—at the state level—is through legislative action or a constitutional amendment 

unequivocally changing Michigan’s legal landscape.1 

                                                 
1 “It has long been recognized that where this Court has given an interpretation to a statute with 
no reaction from the legislature… it may be assumed there is legislative acquiescence in the 
statute’s meaning. Even more persuasive is the rule that where the basic provisions of a statute 
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As such, Amicus NFIB Legal Center agrees with Petitioner, Associated Builders and 

Contractors (ABC), that the Court of Appeals violated an essential precept of Anglo-American 

law in ruling that Attorney General, ex rel Lennane v Detroit, 225 Mich 631; 196 NW 391 

(1923), is no longer binding.  In his dissent, Judge Sawyer aptly noted that this Court has never 

reversed Lennane and there has been no clear legislative or constitutional change that should 

render the opinion invalid.  Associated Builders and Contractors v City of Lansing, 305 Mich 

App 395, 420-21; 853 NW2d 433 (2014) (Sawyer, J, dissenting) (repudiating the argument that 

this Court has since backed away from Lennane and explaining that—far from pronouncing that 

charter cities have a general police power—People v Sell, 310 Mich 305; 17 NW2d 193 (1945), 

affirmed Lennane’s fundamental holding that “cities possesses such broad police powers [only] 

within the area of authority granted to them by the Constitution or statutes.”). Indeed, the 

pertinent language from the 1908 Constitution was re-adopted without change in the 1963 

Constitution.2  The pertinent statuary language also remains in effect.3  In each instance, the 

scope of power conferred is cabined by the requirement that the municipal regulations must bear 

                                                                                                                                                             
have been construed by the courts and these provisions are subsequently reenacted by the 
legislature, it may be assumed the legislature acted with knowledge of the Court’s decisions and 
that the legislature intended the re-enacted statute to carry the Court’s interpretation with it.” 
Smith v City of Detroit, 388 Mich 637, 650-51; 202 NW2d 300 (1972) (emphasis added) 
(citations omitted).  
 
 
2 Compare Mich Const 1908, Art 8, § 21 (conferring authority upon “the electors of each city 
and village … to pass all laws and ordinances relating to its municipal concerns, subject to the 
Constitution and general laws of this state.”) (emphasis added) with Mich Const 1963, Art 7, § 
22 (“Each such city and village shall have power to adopt resolutions and ordinances relating to 
its municipal concerns, property and government, subject to the constitution and law.”) 
(emphasis added). 
 
 
3 The Home Rule City’s Act confers authority with the same textual limitation; charter cities may 
“pass all laws and ordinances relating to its municipal concerns subject to the constitution and 
general laws of this state.” MCL 117.4j(3) (emphasis added).  This is the same authorization that 
existed when Lennane was decided.  See 1915 CL 3307(t).   
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a nexus to truly local concerns. 

B. Lennane Affirmed an Axiomatic Principle: Home Rule Powers Are 
Contingent on the Scope of the Actual Authority Conferred. 
  

 A fundamental precept of the American system is that political sovereignty rests in the 

states, which ultimately represents the collective will of the people. See Chisholm v Georgia, 2 

US 419, 471; 1 L Ed 440 (1793) (Jay, Chief J) (“[T]he sovereignty of the nation is in the people 

of the nation, and the residuary sovereignty of each State in the people of each State…”). Of 

course, the people maintain the prerogative to bestow certain powers on local municipalities; 

those conferred powers are derivative of the state’s police powers.  Vanlandingham, Municipal 

Home Rule in the United States, 10 Wm & Mary L Rev 269 (1968) (“In the absence of state 

constitutional provisions to the contrary, [local governments] are subject wholly to state 

legislative control.”) (citing Dillon, Commentaries On The Law Of Municipal Corporations, § 

237 (5th ed 1911). It is therefore axiomatic that municipalities are political subdivisions of the 

state, and that they have only those powers expressly conferred by the State Constitution and 

enabling statutes. City of St. Louis v Western Union Tel Co, 149 US 465, 467; 13 S Ct 990; 37 L 

Ed 810 (1893). 

 The people of Michigan have unmistakably conferred the power to “[e]ach such city and 

village . . . to adopt resolutions and ordinances relating to its municipal concerns. . . .”  Mich 

Const 1963, Art 7, § 22.  This grant of municipal power is admittedly vague.  As the present 

dispute illustrates, these words could be interpreted so as to authorize regulation of any 

conceivable conduct within the geographical bounds of the city.  Or they could be interpreted — 

more narrowly — in a manner that presumes the words were intended to conceptually limits the 
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universe of municipal regulation.4  But, this issue was resolved long ago.  In Lennane, this Court 

affirmed the more narrow interpretation—consistent with recognized doctrine in Michigan that 

those powers bestowed upon charter cities are not coextensive with the State’s police powers. 

See Clements v McCabe, 210 Mich 207, 217; 177 NW 722 (1920) (partially superseded by 

statute) (acknowledging that the words are “very broad[,]” but refusing to proscribe to those 

“very general and indefinite words … [a] far reaching [grant of powers]….”). 

 This holding is consistent with the approach taken by other home rule states, with similar 

grants of municipal powers. There are two common forms of home rule: (a) imperio in 

imperium,5 and (b) legislative home rule. The former “denotes the original form of home rule, 

which envisioned two distinct spheres of local and statewide concerns and powers.” Laurie 

Reynolds, Home Rule, Extraterritorial Impact, and the Region, 86 Denv U L Rev 1271, 1275 

(2009); see also Vanlandingham, supra at 279 (defining this form of home rule as “the 

application of [federalism] principle[s] to the state-local relationship.”) (citing McBain, The Law 

And Practice Of Municipal Home Rule, 109-110 (1916)).  Under imperio home rule systems, 

local authorities are presumed only to have limited powers—but the state is also prohibited from 

interfering with truly local affairs.  See People ex rel Le Roy v Hurlbut, 24 Mich 44, 98 (1871) 

                                                 
4 Some states avoid these difficulties by clearly specifying that home rule units have been 
delegated the authority to enact law in any manner not inconsistent with state law. But where the 
conferral of home rule power is intentionally limited to authorize legislation only on matters of 
purely local concern, it is exceedingly difficult to precisely demarcate the sphere of authority 
conferred—that is unless the conferral simply enumerates specific authorizations of authority. 
Accordingly a grant of general authority over “local” or “municipal” matters is necessarily vague 
and inevitably requires courts to determine what issues are most appropriately viewed as local in 
nature, or of a broader statewide concern. 
 
5 The phrase imperio in imperium means: “A government, power, or sovereignty within a 
government, power or sovereignty.” Merriam-Webster Dictionary, Imperium in Imperio, 
available online at http://www.merriam-webster.com/dictionary/imperium%20in%20imperio 
(last visited 03/03/15). 
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(Cooley, J).  By contrast, “legislative home rule” systems assign a general police power to 

charter cities—therein enabling local jurisdictions to enact law in any manner that does not 

expressly or implicitly conflict with state law.  See, e.g., City of New Orleans v Bd of Com’rs of 

New Orleans Levee Dist, 640 So2d 237, 243 (1994) (observing that there is model language 

available for states wishing to confer an unbounded police power to local authorities: “[a]… City 

may exercise any legislative power … not denied … by general law.”) (quoting National 

Municipal League, Model State Constitution, § 8.02 (6th ed. 1963)).  But, where a general police 

power is granted in this manner, the conferral is usually explicit.  See Turrell, Frack Off! Is 

Municipal Zoning A Significant Threat to Hydraulic Fracturing in Michigan?, 58 Wayne L Rev 

279, 286 (2012) (“Generally, legislative home rule is provided for in a constitutional amendment 

and incorporates language to the effect that ‘a city may exercise any legislative power not denied 

by general law.’”). 

 In the absence of such language, a conferral of home rule power is conceptually limited 

in scope. Indeed, “[t]ypical imperio language enables home rule units to legislate with respect to 

‘municipal affairs,’ Cal Const, Art XI, § 5; or grants ‘all powers of local self-government,’ Ohio 

Const, Art XVIII, § 3; or grants powers over ‘local affairs and government,’ Wis Const, Art XI, 

§ 3.”  Reynolds, 86 Denv U L Rev at 1302; see also Turrell, 58 Wayne L Rev at 286 (explaining 

that imperio home rule states “generally provide that local legislatures can legislate with respect 

to ‘municipal affairs’ or ‘local affairs and government.’”).  Michigan’s conferral of home rule 

authority is consistent with these examples.  As such, Lennane correctly held that charter cities 

are forbidden from regulating on matters of “state concern.” 

 If the people had intended to confer a general police power, they would have included 

language clearly stating that municipal legislation is valid except when in conflict with state 
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law.6  Without question, the Michigan Legislature knows how to include explicit language if it 

intends to depart from established law.  See e.g., Wesche v Mecosta Cnty Rd Com’n, 480 Mich 

75, 86; 746 NW2d 847 (2008) (observing “the Legislature knows how to create a statutory 

threshold when it wants to.”). Thus, at any point over the past 92 years, the Legislature could 

have amended the Home Rule City Act to include such language if there was a popular desire to 

confer a general police power on charter cities in the wake of Lennane.  See Shepard v United 

States, 544 US 13, 23; 125 S Ct 1254; 161 L Ed 2d 205 (2005) (explaining that “[c]onsiderations 

of stare decisis have special force in the area of statutory interpretation… [because the 

Legislature] remains free to alter what we have done.”) (quoting Patterson v McLean Credit 

Union, 491 US 164, 172-173; 109 S Ct 2363; 195 L Ed 2d 132 (1989)). 

 In the absence of any such explicit amendment, Michigan remains an imperio home rule 

state.  See Rodriguez v United States, 480 US 522, 524; 107 S Ct 1391; 94 L Ed 2d 533 (1987) 

(finding that “repeals by implication are not favored, … and will not be found unless an intent to 

repeal is clear and manifest.”) (internal citations omitted).  Of course, the difficulty may be in 

demarcating the line between subjects of municipal and statewide concern. But, Lennane was 

clear in holding that— wherever that line may be in other areas —matters of labor and 

employment law are definitively of state concern. As discussed below, this Court should not 

upset that precedent nearly a century later. 

II. The Doctrine of Stare Decisis Strongly Militates in Favor of Affirming Lennane 
 

 Under stare decision, “if a case was wrongly decided, the Court should then examine 

                                                 
6 “Some states following the NML [National Model League] model require[] that the legislature 
must expressly deny or prohibit, in order to override, a local government’s particular exercise of 
legislative power.” City of New Orleans, 640 So2d at 243 (emphasis in the original) (citing Mont 
Const, art XI, § 6 (1972); NM Const, art X, § 6 D (1970); Alaska Const, art X, § 11 (1956)). 
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reliance interests: whether the prior decision defies ‘practical workability’7; whether the prior 

decision has become so embedded, so fundamental to everyone’s expectations that to change it 

would produce not just readjustments, but practical real-world dislocations; and whether the 

prior decision misread or misconstrued a statute.” Rowland v Washtenaw Cnty Rd Comm’n, 477 

Mich 197, 215; 731 NW2d 41 (2007) (emphasis added) (citing Robinson v City of Detroit, 462 

Mich 439, 464-67; 613 NW2d 307 (2000)).  As such, Amicus contends—as a threshold matter—

that Lennane should be affirmed because it was either rightly decided, or because there is no 

compelling basis for assuming otherwise. But, to the extent Lennane’s rationale is called into 

question, all of the stare decisis factors weigh in favor affirmance. 

A. There Are No Compelling Reasons for Overturning Lennane 

 There are undoubtedly occasions when existing precedent should be reexamined, and—

for compelling reasons—repudiated. See People v Gardner, 482 Mich 41, 87; 753 NW2d 78 

(2008) (“Stare decisis is not an ironclad mandate.”).  For example, Amicus NFIB Legal Center 

led a coalition, with thirteen organizations and six law professors, in a recent amicus filing, 

urging the U.S. Supreme Court to reconsider and overturn the infamous decision in Kelo v New 

London, 545 US 469; 125 S Ct 2655; 162 L Ed 2d 439 (2005).8 In that case, this Amicus argued 

that the heavy hand of stare decisis should be lifted for three compelling reasons:  

(1)  The decision was based on seriously flawed reasoning—including 
errant assumptions about foundational cases and an anomalous 

                                                 
7 There is little need to discuss whether Lennane’s rule defies “practical workability.” The rule is 
straightforward and easy to apply: only the Legislature can regulate wages paid to private 
employees. 
 
8 Brief Amici Curiae of NFIB Small Business Legal Center et. al., Ilagan v Ungacta, 133 S. Ct. 
1802 (2013), available at http://www.nfib.com/Portals/0/PDF/AllUsers/legal/Ilagan_Petition.pdf 
(last visited Mar. 3, 2015) (arguing that certiorari should be granted in part because the case 
presented an ideal vehicle to reconsider Kelo’s controversial holding that governmental entities 
may invoke eminent domain powers to force a transfer of private property between private 
citizens or businesses). 
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departure from usual jurisprudential principles; 
 

(2) The decision had generated widespread criticism among scholars, 
near universal condemnation in the court of public opinion, and 
repudiation in numerous state supreme courts; and 
 

(3) The decision could be overturned without upsetting settled societal 
expectations “[b]ecause it was decided only a few years ago, [and] 
ha[d] [yet to] generated significant ‘individual or societal 
reliance.’”9 

 
 Though certiorari was ultimately denied, Amicus stands by those arguments. To be sure, 

in an appropriate case—presenting similar compelling justifications—Amicus would urge this 

Court set aside a wrongly decided precedent. By contrast, in the present case, this Court is now 

considering whether to affirm or repudiate a 92-year-old decision that was decided consistent 

with prior precedent,10 and for which there is no definitive basis for saying it was wrongly 

decided in the first place.  

 As this Court had recognized previously, the 1908 Constitution and the Home Rule City 

Act both conferred home rule authority with the same “general and indefinite words…” McCabe, 

210 Mich at 217.  Consistent with that decision, Lennane assumed the conferral of power over 

“municipal concerns” was necessarily limited in scope. Of course whether or not matters of labor 

and employment law should have been viewed as a matter of local concern, or of broader 

statewide concern might have been a difficult question when presented as a matter of first 

impression.  But, there is certainly no basis for saying that Lennane drew the wrong line between 

                                                 
9 Citing Lawrence v Texas, 539 US 558, 577; 123 S Ct 2472; 156 L Ed 2d 508 (2003) 
(emphasizing that stare decisis weighs heaviest when individuals or society has developed 
institutions or ordered their affairs in reliance on existing precedent). 
 
10 See City of Kalamazoo v Titus, 208 Mich 252, 262; 175 NW 480 (1919) (explaining that 
“while the state Legislature may exercise [a general police power]… local authorities can 
exercise [only] those [] which are expressly or impliedly conferred…”); Gunther v Board of Rd 
Comm’rs of Cheboygan Cnty, 225 Mich 619, 624, 626-627; 196 NW 386 (1923) (emphasizing 
local governments are agents of the state). 
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local and state concern.11  

 Considering the vagueness of the pertinent constitutional and statutory text, the worst that 

one can say is that Lennane might have been a close call.  “[I]f a case was wrongly decided, the 

Court should then examine reliance interests... [and other pertinent factors].” Rowland, supra, 

477 Mich at 215.  Indeed, the presumption of stare decisis is at its height where the original 

decision appears defensible—especially where the decision has been accepted by the public as 

presenting a workable rule, upon which individuals and institutions have ordered their affairs for 

years already.   See Sedler, The Michigan Supreme Court, Stare Decisis, and Overruling the 

Overrulings, 55 Wayne L Rev 1911, 1914-17 (2009) (explaining that, as a threshold matter, the 

doctrine is only implicated if the Supreme Court believes a prior decision to be inconsistent with 

prior precedent). 

 “Stare decisis is generally ‘the preferred course because it promotes the evenhanded, 

predictable, and consistent development of legal principles, fosters reliance on judicial decisions, 

and contributes to the actual and perceived integrity of the judicial process.’”  Robinson v City of 

Detroit, 462 Mich 439, 463; 613 NW2d 307 (2000) (quoting Hohn v United States, 524 US 236, 

251; 118 S Ct 1969; 141 L Ed 2d 242 (1998)).  As this Court recently found, the doctrine of stare 

decisis ultimately attempts “to balance two competing considerations: the need of the community 

                                                 
11 The Defendant, City of Lansing has mounted its principal defense on the idea that the 1963 
Constitution requires courts to liberally construe conferred home rule powers. But the text of the 
1963 Constitution includes the very same substantive language as the 1908 Constitution in 
conferring only the power to regulate matters of “municipal concern.” Cf Const 1908, Art VII, 
Sec. 21 with Const. 1963, Art VII, sec 22.  Thus, the 1963 Constitution does not change the long 
recognized distinction between matters of local and statewide concern.  See National Credit 
Union Admin v First Bank Co, 522 US 479, 501; 118 S Ct 927; 140 L Ed 2d 1 (1998) (invoking 
the canon of construction that similar language should be given the same meaning); see also 
Brudney & Ditslear, Canons of Construction and the Elusive Quest for Neutral Reasoning, 58 
Vand L Rev 1, 13 (2005) (explaining the canon of “pari material guideline, which presumes that 
similar statutes should be interpreted similarly and that [legislatures] use[] the same term 
consistently in similar statutes.”). 
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for stability in legal rules and decisions and the need of courts to correct past errors.” McCormick 

v Carrier, 487 Mich 180, 211; 795 NW2d 517 (2010).  Of course, there is nothing to balance if 

the original decision was proper and reasonable; in such a case, the scales necessarily weigh in 

favor of affirmance.  And, even assuming the original judgment was fairly debatable, decades of 

societal acceptance and reliance must overwhelmingly tip the scales toward affirmance.  Yates, 

Stare Decisis: Charting A Course in the Michigan Supreme Court of 2009, 25 TM Cooley L Rev 

463, 466 (2008) (suggesting that “precedents of more recent vintage are more susceptible to 

reversal than holdings that have ‘deep historical roots.’”).  

 Simply put, in order to overcome the presumption of stare decisis, one must make a 

compelling argument not only that the original decision was wrongly decided, but also that there 

are other exceptional reasons for overturning that decision at this juncture.  

B. Attorney General Lennane Offered Compelling Reasons for Why Matters of 
Labor and Employment Law Are of Statewide Concern 
 

 Though consistent with prior precedent, Lennane was—to some extent—opaque in its 

explanation as to why matters of labor and employment law are of “state concern.” Accordingly, 

Amicus submits that it may be helpful to consider the arguments advanced by the Attorney 

General in Lennane.  Therefore, it has attached the Brief that Attorney General Lennane filed 

with this Court as Appendix A.12  A review of this Brief may be helpful because this Court’s 

opinion appears to have accepted the Attorney General’s rationale in toto.   

 Indeed, the Court accepted the argument that: “Wherever a matter is of state wide 

importance and is not strictly a matter which concerns only the locality, it is for the state at large 

to speak, and not for the municipality.”  Appendix A, p 13 (emphasis added).  In support of that 

proposed demarcation line between matters of state and municipal concern, Attorney General 

                                                 
12  This brief is also available in the Michigan Law Library Archives.  
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Lennane pointed to a long line of cases holding that the “preservation of peace [and public 

health] ha[ve] always been regarded, both in England and in America, as [among] of the most 

important prerogatives of the state.”  Appendix A, pp 11-13 (quoting People v Hurlbut, 24 Mich 

44, 82 (1871); also citing Davock v Moore, 105 Mich 120, 133; 63 NW 424 (1895) (“The 

reservation of the public health is not a local purpose, and the consent of the locality is not 

material, where the function is a public or general one.”); and Civil Service v Engel, 184 Mich 

269; 150 NW 1081 (1913).   

 The Attorney General’s Brief emphasized that Detroit had usurped the exclusive 

prerogative of the Legislature in imposing new liabilities on contracting businesses. See 

Appendix A, pp 17-19 (observing that Detroit had “set[] up a cause of action that did not exist at 

common law and ha[d] not… been created by any statute of the State of Michigan.”); see also 

Hurlbut, 24 Mich at 83 (“It is not the peace of the city or country, but the peace of the king or 

state that is violated by crimes and disorders. The prosecution is on behalf of the state.”).  

Appendix A, p 12).  The Attorney General further explained that:  

There is nothing in the Home Rule Act; there is nothing in the 
Constitution which would indicate the existence of the 
extraordinary power to fix a minimum wage being given to the 
municipality. As was pointed out in the argument, if it is done for 
social or economic reasons, these social and economic reasons 
would obtain as well in any other portion of the state. There is 
nothing peculiar about the climate or the conditions of Detroit 
which, as a matter of health, or a matter of economics makes it 
necessary to pay a given rate of wage, or the highest prevailing rate 
of wages, or to work only a given number of hours for the direct 
and indirect servants of the public. 

 
Appendix A, p 14. 

 The plain implication is that it is for the Legislature alone—representing the collective 

will of the People of Michigan—to weigh various concerns over social and economic issues 
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because social and economic policies have broad and diffused impacts on the society at large.  In 

accepting these arguments, the Court recognized that it is exclusively the Legislature’s role to 

weigh competing public concerns over labor and employment policies.  This is because only the 

State Legislature is presumed to adequately consider the full impact of such regulation.  Indeed, 

municipal actors are charged with acting only in the interest of their local community: they will 

often fail to consider the broader implications to neighboring communities or the State itself. 

 To illustrate the principle in concrete 21st Century terms, a municipal decision to enact a 

$15 dollar per hour minimum wage ordinance, to require mandatory paid sick leave, or to impose 

other costly burdens on employers may well have state-wide impacts.  Indeed, recent studies 

demonstrate that such municipal regulation can lead to increased rates of unemployment.  See 

Yelowitz, The Labor Market Effects of Citywide Compensation Floors: Evidence from San 

Francisco and Other “Superstar” Cities, Employment Policies Institute (Oct., 2012) (reviewing 

the economic impacts of San Francisco’s heightened compensation floors).13 And of course, this 

predictably results in added strain on state-run social welfare programs, which results in 

unintended fiscal consequences to the State.  So if Detroit or Lansing were permitted to adopt 

higher minimum wage laws, there would likely be impacts on the State’s budget down the road. 

As such, it is more appropriate—as Attorney General Lennane argued in 1923—to find that it 

remains the prerogative of the Legislature to decide whether or not cede the power to enact labor 

and employment laws.  

  

                                                 
13 See https://www.epionline.org/wp-content/uploads/2014/07/EPI_SanFrancisco_Studyv4.pdf 
(last visited Mar 5, 2015). 
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C. This Court Would Effect a Sea Change in Labor and Employment Law if it 
Should Reject Lennane After Nearly a Century of Legislative Acquiescence 
 
1. Overturning Lennane Would Fundamentally Alter the Relationship 

Between Charter Cities and the State 
 

 Should this Court overturn Lennane, the decision would open a door that was closed by 

precedent nearly a century ago, and which neither the People nor the Legislature has seen fit to 

open.14  Not only would it open the door for charter cities to regulate on matters of labor and 

employment law, but on a more fundamental level such a decision would amount to a reshuffling 

of political powers—upsetting the long understood balance between state and local government. 

As a leading commentator explains: 

It is very difficult to formulate a precise definition of home rule, 
inasmuch as there exists no unanimity of agreement among 
authorities concerning its meaning. … McBain defined it as the 
application of the federal principle to the state-local relationship. 
Viewed this way, it may be considered a device for allocating 
powers and functions between the state and its municipalities. It 
may also be considered both a legal and a political concept; legal 
in the sense that the allocation of powers and functions rests upon 
law; and political in the sense that it involves exercise of political 
judgment. … [A]s one author has suggested the aim of 
constitutional home rule is to alter the constitutional position of 
cities within the state, i.e. assure cities some powers independent 
of state legislative control. 

 
Vanlandingham, supra at 280.  

 Indeed, when the people of Michigan choose to adopt a home rule system, they expressly 

conferred the power to regulate on matters of “municipal concern.” That grant of authority was 

understood at the time to preserve a certain realm of authority for charter cities—and a separate 

                                                 
14  If indeed there is truly a public outpouring of concern over Lennane’s rule, it should be 
for the Legislature—representing the collective will of the people of state—to address the issue. 
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sphere of exclusive state authority.15 And in response to legitimate questions over the scope of 

power conferred Lennane made clear that matters of labor and employment law are definitively 

of “state concern”—and beyond the reach of municipal authorities. Lennane, 225 Mich at 641. 

Thus Lennane established a foundation principle in demarcating the contours of those conferred 

powers, and the nature of the state-local relationship.  Without question, the decision has therein 

“become so embedded, [and] fundamental to everyone’s expectations that to change it would 

produce not just readjustments, but practical real-world dislocations.” Robinson, 462 Mich at 

466. 

 For one, a reshuffling of the political order would—at this late juncture—raise a serious 

political controversy. Any reshuffling of political powers would inevitably spark vocal 

opposition from political minorities, and from other factions worried about the dilution of their 

                                                 
15  In this manner, Michigan’s home rule system may be viewed as a state version of the 
federalist system. This is true in so far as the concept of federalism entails a notion that there are 
distinct spheres of political power that define the contours of the relationship between superior 
and subordinate political units. The comparison is appropriate also because, in both systems, the 
state (a) retains all residuary police powers, and (b) confers only specific powers upon another 
sovereign. 
 
 The key difference is that, within the federalist system, the state is the subordinate unit, 
whereas in the home rule system the state remains dominant over its political subdivisions. This 
matters immensely for the purpose of addressing potential conflicts between superior and 
subordinate political units in these respective models. Because the state is subordinate to the 
federal government, Michigan law must yield where there is an irreconcilable conflict. US Const, 
Art VI, Cl 2. And federal courts have developed a sophisticated analysis to determine when state 
law is therein preempted.  See Rice v Santa Fe Elevator Corp, 331 US 218, 230; 67 S Ct 1146; 
91 L Ed 2d 1447 (1947). But because charter cities are subordinate political units under 
Michigan law—and because the State alone wields a general police power, conferring only the 
limited power to regulate on matters of “municipal concern”—this Court has long recognized 
that charter cities simply lack the power to regulate on matters of statewide concern. City of 
Kalamazoo, 208 Mich at 262. Thus, when a charter city invades the exclusive purview of the 
state, its actions are ultra vires—and deemed void ab initio.  Id.  Importantly, there is no need for 
any preemption analysis because charter cities simply lack the power to act beyond those powers 
conferred. Lennane, 225 Mich at 641. A preemption analysis only makes sense to the extent the 
subordinate unit has been granted concurrent authority over the same subject matter.  
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political influence, or otherwise concerned that such fundamental changes might threaten their 

established interests.  Further, such a decision would—as discussed more thoroughly infra—

upset the longstanding expectation of unified statewide policies, which may well upset 

fundamental legislative presumptions reflected in existing statutory regimes.  

 Further, the displacement of unified statewide policies has “practical real-world” 

effects—which would necessarily weigh into the political calculus if the legislature were 

considering this issue on its own accord. Indeed, a departure from unified statewide labor and 

employment standards would spark fierce debates among different interest groups and from all 

points of the political spectrum. This underscores the point that any decision over the allocation 

of sovereign powers represents “an exercise of political judgment,” which makes it all the more 

inappropriate for this Court to effect such change nearly a century after this issue was resolved 

by Lennane. 

2. Balkanization Allows Dominant Municipalities to Establish De Facto 
Regional Standards—Which May Displace Labor and Disrupt State 
Policies.  

 
 If Lennane should be over ruled, charter cities would be enabled—for the first time in 

Michigan history—to enact law on matters that were previously understood as exclusively 

subject to uniform regulation at the state level. The most immediate result would be the 

balkanization of labor and employment standards.16  This raises grave concerns for Michigan’s 

small business community—especially for businesses with mobile workforces.  

 For example, should this Court dislocate the state’s current uniform system of wage and 

                                                 
16 Of course, the City’s proffered logic would result in a wholesale usurpation of the state’s 
police powers, which would enable charter cities to regulate on any conceivable subject—even to 
the point of establishing manufacturing standards for products sold within their jurisdictions. 
This would surely invade the state’s regulatory prerogatives, as it would enable dominant cities, 
like to Detroit, to influence private conduct beyond its city-limits. 
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hour regulation, the result would enable larger municipalities to effectively set regional 

standards. This has already happened in California, Washington and other states that allow for 

balkanization of labor and employment standards. In those states, businesses with mobile 

employees—e.g., repairmen, construction workers, painters—must either (a) painstakingly 

calculate various hourly rates, down to the minute, for time their employees spend in different 

local jurisdictions; or (b) conform to the most stringent regional standard in order to avoid the 

administrative burden of paying varying hourly rates. So in practical terms balkanization would 

force some companies to change their existing business models.  

 And as a practical matter, balkanization of labor and employment standards will 

predictably result in the displacement of labor—even for businesses with non-mobile 

workforces. Just as businesses may leave the state in search of a more favorable regulatory 

climate, they may likewise choose to move operations within the state. To be sure, if a business 

can operate more efficiently in Kalamazoo than in Lansing, it may rationally choose to invest in 

that community—perhaps even uprooting current operations.  Of course this would accrue to the 

benefit of Kalamazoo residents, but would cause economic dislocation in Lansing and 

surrounding communities. 

 More concerning still is that such balkanization may ultimately drive business to invest or 

relocate to other states.17 Should Detroit or Kalamazoo enact a living wage ordinance, mandatory 

paid sick leave, or other burdensome requirements, businesses may move to Ohio or Indiana. 

                                                 
17 All residents have an interest in ensuring that Michigan remains competitive with neighboring 
states. Therefore, regardless of whether living in Saginaw or Whitefish, or in an unincorporated 
portion of the state, all Michiganders have an interest in the issue of whether municipalities 
should be allowed to disrupt unified regulatory policies. 
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And such concerns are all the more pressing in today’s world of modern commerce.18 

CONCLUSION 

 For the forgoing reasons, Amicus NFIB Small Business Legal Center respectfully 

requests that this Court reverse the Court of Appeal and reaffirm that Lennane remains good law. 

Respectfully submitted, 

/s C. Thomas Ludden    
C. Thomas Ludden (P45481) 
Samantha K. Heraud (P76251) 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
Attorneys for Amicus Curiae National Federation  
of Independent Business Small Business Legal Center 
3910 Telegraph Road, Suite 200 
Bloomfield Hills, Michigan 48302 
(248) 593-5000 
 
Luke A. Wake 
Senior Staff Attorney 
NFIB Small Business Legal Center 
921 11th Street, Suite 400 
Sacramento, California 95814 
(916) 448-9904 
luke.wake@nfib.org  

                                                 
18 As a result of improved transportation systems, and the revolution in digital communications, 
businesses can more easily relocate across borders. This only elevates concerns over how to best 
attract and retain business to Michigan. 
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